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IN THE
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vs.

Alaska United Gold Mining Company
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Appellee.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable William B. Gilbert, Presiding

Judge, and the Associate Judges of the United

States Circuit Court of Appeals for the Ninth

Circuit:

The facts as set forth (p. 28 Trans.) appear to be

in short, and for the purposes of this petition for

rehearing, as follows:

Appellant had been in the employ of the appellee

as a car dumper in its mine on Douglas Island,

and his activities were confined to the 1500-foot

level. Another workman, designated as '^Shorty",

was employed in another character of work, six or



eiglit feet distant from the appellant. It became

necessary for him to strike a rock with a large

hammer, and while so doing a piece of the rock

flew and struck the appellant in the right eye, en-

tirely destroying the sight thereof.

From the foregoing facts, it is apparent that the

appellant, plaintiff below, was required to work in

an unsafe and dangerous position. There is nothing

in the testimony to indicate that the appellant was

familiar with the dangers surrounding him, or with

the consequences liable to result from his being re-

quired to work under such circumstances. It was

the duty of the employer, the defendant in the Court

below and the appellee herein, to have warned and

fully instructed the appellant concerning the dan-

gers incident to his place of employment and the

injuries liable to be suffered by him as a result of

being required to work at that point.

This rule of law is one well settled by the Federal

Courts, and particularly by the case of

Coal d Coke RaiUvay Co. v. Deal, 231 Fed.

604,

where the Court says:

"Where a servant is required to work in a

dangerous and unsafe place, the master is liable

for any injuries sustained on account of the

dangerous condition.
'

'

Turning to the next principle of law involved,

it may be safely stated on behalf of the appellant

that where an employee is placed at work, or

assigned to the performance of a special task, where



risk of injury is imminent, it becomes immediately

the duty of the employer to carefully instruct and

warn an employee as to the manner of doing the

work, and also as to the dangers to be anticipated.

The only exception to this rule arises from the fact

that the employee is one thoroughly acquainted

with the circumstances surrounding his work and

the dangers incident thereto.

In the case before us and now under considera-

tion, we submit that there are no facts from which

the rule embraced within the exception can be found

to exist. It therefore follows that the master was

negligent in the case at bar, by failing to warn the

appellant of the dangers, and particularly the dan-

gers resulting from flying rock when being broken

by heavy blows from a large hammer wielded by

"Shorty", as set forth in the facts in this case.

The rule of law in this regard is clearly and con-

cisely stated by the Court in the case of

Lehigh Valley Coal Co. v. Lukassunas, 230

Fed. Rep. 792,

where the Court says:

"A master is negligent who sets a servant,

regularly employed at work involving a special

risk, to perform work involving special risk

without instructions and warning as to the

manner of doing the work and the dangers to

be anticipated, unless the master knows, or has

good reason to believe, that the servant has

sufficient information as to the dangers and how
to avoid them."



By reason of the existence in this case of the rules

of law as set forth in the two cases above cited, and

the further fact that the decision of the Court in

this case has apparently turned upon other ques-

tions, it appears to the appellant that his case has

not received consideration upon the principles of

law above stated, and that in fairness to him, and

that the Court also may be enabled to place its

opinion in this case squarely upon, all of the prin-

ciples of law involved in order that there may be a

full, fair and complete determination of his case,

the appellant respectfully asks a rehearing, and

that the order of the Court heretofore made may be

annulled, and a further consideration of his case

granted.

Respectfully submitted,

Charles L. Brown,

Attorney for Appellant

and Petitioner.

Dated, San Francisco,

July 30, 1918.

Certificate of Counsel.

I hereby certify that I am counsel for appellant

and petitioner in the above entitled cause and that

in my judgment the foregoing petition for a rehear-

ing is well founded in point of law as well as in fact

and that said petition is not interposed for delay.

Charles L. Brown,

Counsel for Appellant

and Petitioner.


